
SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 
-------------------------------------------------------------------------)[ 
LGC USA HOLDINGS, INC., individually, and 
derivatively as a Member ofKLG JEWELRY LLC, Inde)[ No. _____ _ 

Petitioner, 

-against-

MARTIN KLEIN, ABRAHAM DAVID KLEIN, 
MOISHE KLEIN, MALKA KLEIN,AZRIEL GARTY 
JULIUS KLEIN DIAMONDS, INC., JULIUS KLEIN 
GROUP HOLDINGS, LLC and JULIUS KLEIN 
DIAMONDS, LLC, 

Respondents. 

-and-

KLG JEWELRY LLC, 

Nominal Respondent. 
-------------------------------------------------------------------------)[ 

PETITIONER'S MEMORANDUM OF LAW IN SUPPORT OF APPLICATION 
FOR TEMPORARY RESTRAINING ORDER AND 

PRELIMINARY INJUNCTION IN AID OF ARBITRATION 

DAVIDOFF BUTCHER & CITRON LLP 
Attorneys for Petitioner 

605 Third A venue 
New York, New York 10158 

(212) 557-7200 

September 17,2013 

FILED: NEW YORK COUNTY CLERK 09/17/2013 INDEX NO. 653220/2013

NYSCEF DOC. NO. 6 RECEIVED NYSCEF: 09/17/2013



TABLE OF CONTENTS 

TABLE OF AUTHORITIES ....................................................................................................... ii 

PRELIMINARY STATEMENT ................................................................................................. 1 

STATEMENT OF FACTS ........................................................................................................... 9 

ARGUMENT ................................................................................................................................. 9 

A. Legal Standard For An Injunction In Aid Of Arbitration ....................................... 9 

B. Petitioner Satisfies The Traditional Requirements For Injunctive Relief ............... 9 

1. Petitioner Can Readily Establish Likelihood Of Success 
On The Merits ........................................................................................... 10 

1. Specific Performance Of The Redemption Of The 
Class A Membership Interest Of JKD LLC .................................. 10 

n. Inspection Of The Books And Records Of JKD LLC 
andKLG ........................................................................................ 12 

iii. Right To Manage KLG/JKD LLC ................................................ 14 

iv. Dissolution OfKLG ...................................................................... 15 

v. Removal Of Raps And Tanne From The Companies ................... 19 

VI. Issuance Oflmproper Salaries and Distributions ......................... 21 

2. Without The Requested TRO And Preliminary Injunction, 
Petitioner Will Suffer Irreparable Harm ................................................... 21 

3. To Prevent Irreparable Injury In Disputes Such As That At Bar Courts 
Will Issue The Injunctive Relief Requested Here ..................................... 24 

4. The Balance Of The Equities Favors Petitioner ....................................... 24 

C. Absent Injunctive Relief, Any Arbitral Award May Also 
Be Rendered Ineffectual ....................................................................................... 25 

CONCLUSION ........................................................................................................................... 25 



TABLE OF AUTHORITIES 

CASES 

198-210 16th St. LLC v. M & Y Sixteen LLC, 
39 Misc. 3d 1206(A) at *5 (Sup. Ct. Kings Co., Apr. 3, 2013) ............................................... 19 

Brenner v. Hart Sys., Inc., 
114 A.D.2d 363 (2d Dep't 1985) ............................................................................................. 22 

Burmax Co v. B&S Indus., Inc., 
135 A.D.2d 599 (2d Dep't 1987) ............................................................................................. 25 

Calabrese Bakeries, Inc. v. Rockland Bakery, Inc., 
102A.D.3d 1033 (3dDep't2013) ........................................................................................... 19 

Cho v. 401-403 57th Street Realty Corp., 
300 A.D.2d 174 (1st Dep't 2002) ...................................................................................... 11, 12 

Davis v. Rondina, 
741 F. Supp. 1115 (S.D.N.Y 1990) .......................................................................................... 22 

Doe v. Axelrod, 
73 N.Y.2d 748 (1988) .............................................................................................................. 10 

EMF General Contracting Corp. v. Bisbee, 
6 A.D.3d 45 (1st Dep't 2004) .................................................................................................. 11 

Fallati v. Mackey, 
31 A.D.3d 879 (3d Dep't 2006) ............................................................................................... 11 

Federal Ins. Co. v. Americas Ins. Co., 
258 A.D.2d 39 (1st Dep't 1999) ........................................................................ 18 

Feinberg v. Silverberg, 
2011 WL 3875571 (Sup. Ct. Nassau Co., Aug. 18, 2011) ...................................... 14, 21-22,24 

Fisk Ventures LLC v. Segal, 
2009 WL 73957 (Del. Ch., Jan. 13, 2009) ............................................................................... 18 

Ginsberg v. Rudey, 
280 A.D.2d 267 (1st Dep't 2001) ............................................................................................ 19 

Gottlieb v. Greco, 
2011 WL 36399430 (Sup. Ct. NY Co. 2011) .......................................................................... 14 

11 



Greenberg v. Falco Construction Corp., 
2010 WL 3781279 (Sup. Ct. Kings Co. Sept. 29, 2010) .................................................... 13-14 

Haley v. Talcott, 
864 A.2d 86 (Del. Ch., 2004) ................................................................................................... 17 

JP Morgan Chase v. J.H Elec. of NY., Inc., 
69 A.D.3d 802 (2d Dept. 2010) ......................................................................................... II, 21 

Linderman v. Pennsylvania Building Co., 
289 A.D.2d 77 (1st Dep't 2001) .............................................................................................. 14 

Mav.Hu, 
2009 WL 803450 (Sup. Ct. Queens Co. 2009) ........................................................................ 24 

Mav. Lien, 
198 A.D.2d 186 (1st Dep't 1993) ............................................................................................ 23 

Matter of Fontana D'Oro Foods, Inc., 
65 N.Y.2d 886 (1985) .............................................................................................................. II 

McGuire v. Huntress, 
83 A.D.3d 1418 (4th Dep't 2011) ............................................................................................ 20 

May v. Umeki, 
10 A.D.3d 604 (2d Dep't 2004) ............................................................................................... 23 

Ottimo v. Weatherly Sec. Corp., 
306 A.D.2d 287 (2d Dep't 2003) ................................................................................................ 9 

Polak v. Kobayashi, 
2008 WL 4905519 (D. Del., Nov. 13, 2008) ........................................................................... 17 

Quantum Corporate Funding, LTD. v. Assist You Home Health Care Servs. of Virginia, UC, 
144 F. Supp.2d 241 (S.D.N.Y. 2001) ....................................................................................... 23 

\ 

Reichman v. Reichman, 
88 A.D.3d 680 (2d Dep't 2011) ......................................................................................... 10,24 

Richardson v. Gray, 
1997 WL 34854008 (Sup. Ct. NY Co. 1997) .......................................................................... 24 

Rolnick v. Rolnick, 
35 Misc.2d 456 (Sup. Ct. Queens Co. 1962) ........................................................................... 23 

Shore!! Labs., Inc., v. H. Allen Lightman, Inc., 
24 A.D.2d 856 (1st Dep't 1965) .............................................................................................. 23 

111 



Shure v. S&S Eatery, 
35 Misc.3d 1218(A) (Sup. Ct. Nassau Co., Apr. 9, 2012) ....................................................... 16 

Sokoloffv. Harriman Estates Development Corp., 
96 N.Y.2d 409 (2001) ........................................................................................................ 11, 12 

Stack v. Midwood Chayim Aruchim Dialysis Assocs., Inc., 
54 A.D.3d 935 (2d Dep't 2008) ............................................................................................... 20 

Street v. Vitti, 
685 F. Supp. 379 (S.D.N.Y. 1988) .......................................................................................... 22 

Suffolk Co. Patrolmen's Benevolent Ass 'n v. County of Suffolk, 
150 AD2d 361 (2d Dep't 1989) ................................................................................................. 9 

Trio Asbestos Removal Corp. v. Marinelli, 
22 A.D.3d 746 (2d Dep't 2005) ............................................................................................... 11 

Vanderminden v. Vanderminden, 
226 A.D.2d 1037 (3d Dep't 1996) ........................................................................................... 22 

Vila v. BVWebTies, LLC, 
2010 WL 3866098 (Del. Ch., Oct. 1, 2010) ............................................................................ 17 

Winchester Global Trust Co. v. Donovan, 
58 A.D.3d 833 (2d Dep't 2009) ............................................................................................... 22 

Wisdom Import Sales Co. v. Labatt Brewing Co, 
339 F.3d 101 (2d Cir. 2003) ..................................................................................................... 22 

STATUTES 

6 Del. C.§ 18-802 ......................................................................................................................... 16 

CPLR6301 .............................................................................................................................. 1, 5, 9 

CPLR 7502 .............................................................................................................................. 1, 5, 9 

N.Y. L.L.C.L § 702 .......................................................................................... 15 

N.Y. L.L.C.L § 1102(b) ................................................................................................................ 13 

IV 



Petitioner LGC USA Holdings, Inc. ("LGC" or "Petitioner"), individually, and as a 

member ofKLG Jewelry LLC (together with its subsidiaries "KLG"), respectfully submits this 

memorandum oflaw in support of its application pursuant to CPLR 7502 and CPLR 6301 et seq. 

for a temporary restraining order and preliminary injunction in aid of arbitration against 

respondents Martin Klein, Abraham David Klein, Moishe Klein, Maika Klein (collectively, the 

"Klein Tenancy''), Azriel Garty ("Garty"), Julius Klein Diamonds, Inc. ("JKD Inc."), Julius 

Klein Group Holdings, LLC ("JKD Group Holdings") (the Klein Tenancy, JKD Inc. and JKD 

Group Holdings collectively the "Klein Affiliates") and Julius Klein Diamonds, LLC (together 

with its subsidiaries "JKD LLC") (the Klein Affiliates, Garty and JKD LLC collectively, the 

"Respondents"). 1 

PRELIMINARY STATEMENT 

The Court's attention is urgently needed because this action involves hundreds of 

millions of dollars of fungible and easily transferrable diamonds and other jewelry which are at 

risk without the immediate equitable intercession of this Court. 

Petitioner has been wrongfully frozen out of three businesses it jointly owns with the 

Respondents - JKD LLC, KLG (collectively, the "Companies") and non-party, Sunrise Venture 

LLC ("Sunrise")? These businesses engage in the manufacture, purchase and sale, at wholesale 

and retail, of both rough and polished diamonds and jewelry throughout the world. Collectively, 

they have both annual sales and a collective net worth of hundreds of millions of dollars. 

Petitioner- owned indirectly by Lev Leviev ("Leviev")- contributed significantly to the parties' 

ventures, providing tens of millions of dollars in funds for the ventures' operations, substantial 

1 Capitalized terms not defined herein have the meaning ascribed to them in the Verified Petition. 

2 Sunrise is not a party to this proceeding because its operating agreement does not contain an arbitration clause and 
therefore injunctive relief would not be in aid of arbitration. All claims pertaining to Sunrise have been or will be 
brought in a separate New York Supreme Court action. 



inventory, and guarantees ofKLG's and Sunrise's substantial multi-million dollar bank lines of 

credit. Petitioner also allowed the use of the valuable trade name "Leviev" synonymous 

throughout the world with diamonds and jewelry of the highest quality. KLG's stores are 

operated under the "Leviev" brand name. 

For the last 12 months, Petitioner has been denied any say in either the management of 

these businesses, or any major decisions they have undertaken, in clear contravention of both the 

parties' past practices and the rights granted Petitioner under the agreements governing the 

businesses' operations. These agreements mandate that no action be taken without Petitioner's 

approval. 

Respondents have also kept Petitioner in the dark as to the businesses' operations, thus 

shielding the full extent of their misconduct from view. Respondents have failed to provide 

Petitioner access to the businesses' books and records, thereby violating both the parties' 

agreements, and Petitioner's rights as manager and member. Respondents have also instructed 

the businesses' employees not to share with Petitioner any information concerning their business, 

and have barred Petitioner from the businesses' stores and operations. 

Indeed, Respondents have, throughout this time period, wrongfully operated these 

businesses as if Respondents were their sole owner, proceeding as they wish solely for 

Respondents' own benefit. Since September 2012, no distributions of any kind have been made 

by these entities to Petitioner. However, at the same time, distributions have continued to be 

made to Respondents, as managers, members and employees, and monies have been paid to 

other third parties. 

Petitioner has a contractual right to have its interest in one of these three entities - JKD 

LLC- redeemed, a right it duly exercised in October, 2012. As a result of this exercise, 

Petitioner was entitled within 120 days to 43.5% of the assets ofJKD LLC, including 43.5% of 

2 
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the inventory it then held. 

However, in clear contravention of this right, and the parties' agreements, Respondents 

have simply ignored Petitioner's redemption rights, and have not paid it anything - no inventory 

has been transferred, nor any funds disbursed. At no time have Respondents disputed 

Petitioner's rights, offered any explanation for this misconduct, or advised Petitioner that its 

exercise was somehow defective or otherwise improper. 

Instead, Respondents have continued to operate the business without Petitioner's 

involvement, selling the inventory to which Petitioner was entitled, making profits on its sale, 

and keeping the same for themselves. No accounting has been provided, nor has any information 

been given concerning these sales. By this misconduct, Respondents have improperly utilized 

the capital and guaranties Petitioner and its principal have provided the businesses solely for 

their own financial gain. 

In accordance with the parties' agreements, Petitioner has commenced an arbitration to 

seek redress for this and other wrongs - detailed in the Verified Petition- that Respondents have 

committed. 

The relief requested within the arbitration includes specific performance of Petitioner's 

redemption right, the dissolution ofKLG due to Respondents' exclusion of Petitioner from 

management, and failure to operate KLG in accordance with the parties' agreements, which 

requires Petitioner's consent to all actions by the company. Petitioner also seeks a direction that 

it be given the full access to the entities' books and records to which it is entitled, so it can 

ascertain just what Respondents have been doing with its businesses since Petitioner's improper 

ouster, and pursue appropriate redress. 

And Petitioner seeks the removal of two individuals currently involved in the 

management of these concerns- Paul (Effy) Raps ("Raps") and Guy Tanne ("Tanne")- each 
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former employees of Petitioner and its affiliates who have engaged in numerous acts of 

misconduct, not the least of which is the creation and operation of a secret competing venture 

while still employed by Petitioner. These individuals have, in addition, taken numerous 

unauthorized payments out of these and other ventures in which Petitioner has interests without 

Petitioner's knowledge, while demanding still other payments with representations that such 

were authorized by Petitioner and Leviev, when they were not. Moreover, while in Petitioner's 

employ, and acting as its representative in these ventures, Raps was improperly paid by JKD 

LLC in payments "approved" by Respondents without Petitioner's knowledge and consent.3 

Needless to say, Respondents have continued to employ these two individuals over Petitioner's 

objection. Respondents' refusal to end Raps' and Tanne's involvement in KLG's management 

serves as another ground for its dissolution. 

Recognizing they are far better off continuing to use Petitioner's assets than honor their 

obligations, Respondents have deliberately delayed the arbitration. This continues the plan of 

delay Respondents have pursued over the past 12 months. Under the parties' agreement, each 

party is to select a party arbitrator, and they, in turn, are to jointly select a third to act as a 

neutral. This procedure was followed. Respondents nonetheless have urged that the arbitrators 

are not yet empanelled or empowered to act, because the neutral arbitrator has purportedly failed 

to adequately disclose his lack of conflicts. This is plainly meritless, as both party arbitrators 

vetted the neutral to their satisfaction, and, after doing so, agreed he could serve as an impartial 

neutral. In any event, this neutral has had no business dealings with Petitioner or its affiliates. 

Respondents raise this challenge simply as a litigation ploy, to stall that proceeding as 

long as possible so as to continue to be able to improperly use Petitioner's funds, name and 

assets for their own gain pending the arbitration's resolution. 

3 Redress is being sought directly from Raps in an arbitration presently pending in Israel. 
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This is consistent with Respondents' conduct for the past 12 months. When Respondents 

failed to redeem Petitioner's interests in JKD LLC, the parties engaged in extended settlement 

negotiations in an attempt to achieve a complete corporate divorce, and have Respondents 

purchase all of Petitioner's interests in these three businesses. 

Respondents did not, however, negotiate in good faith. Instead, they constantly re-traded, 

reneging on commitments and promises they made. It is now clear that such was part of an 

intended strategy to delay the day they actually have to pay Petitioner what it is due and end their 

improper exclusion of Petitioner from the management of these concerns. 

Because Respondents have challenged the authority of the arbitrators to act, Petitioner is 

compelled to seek injunctive relief from this Court, rather than from the Panel. 

Since, inter alia, Petitioner has been improperly excluded from the management of the 

businesses, which is being run by individuals who have engaged in extensive misconduct, and 

has a right to receive specific unique assets which are highly mobile, it needs the requested 

injunctive relief to protect its interests pending vindication of its rights in arbitration. 

Thus, to prevent any award ultimately rendered in the arbitration from being rendered 

ineffectual, Petitioner seeks a temporary restraining order and preliminary injunction, pending 

the resolution of the arbitration, pursuant to CPLR 7502 and CPLR 6301 et seq., enjoining 

Respondents, their agents and employees from: 

(a) selling, transferring, assigning or encumbering JKD LLC, KLG or any of their 
assets, or taking any action in connection with the operation and/or management 
of JKD LLC and KLG, other than in the ordinary course of business; 

(b) entering into any transaction or agreement, including selling, transferring, 
assigning, or encumbering JKD LLC, KLG or any of their assets, or borrowing or 
obtaining financing, for more than $500,000, without the approval and consent of 
Petitioner; 

(c) permitting certain agents of JKD LLC and KLG, Paul Raps and Guy Tanne, to 
sell, transfer, assign or encumber JKD LLC, KLG or any of their assets, or take 
any action in connection with the operation and/or management of JKD LLC and 
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KLG, other than in the ordinary course of business; 

(d) engaging in any transactions with any directly or indirectly related individual or 
entity unless such transactions are in accordance with existing industry market 
conditions vis a vis value and terms, and requiring Respondents to provide 
immediate disclosure and accounting for all transactions with any directly or 
indirectly related individual or entity allegedly made in accordance with existing 
industry market conditions vis a vis value and terms made for fair consideration; 

(e) transferring or distributing to themselves or to any directly or indirectly related 
individual or entity, or for the benefit of themselves or any directly or indirectly 
related individual or entity, any assets of JKD LLC and KLG, including cash, 
inventory and any other tangible or intangible assets of JKD LLC and KLG; 

(f) using, or otherwise transferring or distributing any insurance funds and/or 
proceeds received by the Companies or Respondents in connection with the July 
2013 theft of millions of dollars of diamonds from KLG without the prior 
approval and consent of Petitioner; 

(g) directly or indirectly making, or permitting to be made, any changes to 
transactions previously recorded in the financial books and records of JKD LLC 
andKLG; 

(h) using the funds of JKD LLC and/or KLG to pay Respondents' legal fees, and/or 
any costs, including attorneys' fees, associated with the prosecution and/or 
defense of this proceeding or the underlying arbitration; 

(i) transferring the Klein Tenancy's interest in JKD LLC; and 

(j) directing that Respondents immediately give Petitioner full access to the books 
and all records of JKD LLC and KLG. 

Undoubtedly, the Court will ask why Petitioner comes before it now, and not when 

Respondents were first excluded from the businesses. The answer is simple - Petitioner sought 

to resolve this matter amicably, and engaged in extensive settlement negotiations in aid of that 

effort. This was done first by the parties themselves, and then at the behest of the party 

arbitrators. The negotiations were conducted throughout the latter half of 2012 and into 2013. 

When Petitioner's present counsel became involved in these negotiations, and as a condition 

thereof, the parties agreed that any delay in seeking injunctive relief while the negotiations were 

pending, would not be used to urge that injunctive relief was inappropriate. 

Most significantly, the underlying claims do not only involve claims for which Petitioner 
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can be made whole by the payment of money. Rather, they seek -- in part --to enforce 

Petitioner's rights to management of these closely-held companies, which it has been denied. In 

both KLG and JKD LLC, the parties expressly agreed that each will be treated as a 50% 

member, and that no action will be undertaken without Petitioner's consent. Pending the 

ultimate resolution of these matters, Petitioner is entitled to be involved in the management of 

these businesses to protect its substantial interest therein. As shown below, depriving a party of 

its management rights constitutes irreparable injury for the purposes of awarding injunctive 

relief. Similarly, Petitioner's claims for specific performance of its redemption rights, 

dissolution ofKLG, and access to the businesses' books and records, are not claims for which 

Petitioner can be made whole by money damages. 

As shown below, courts will issue injunctive relief of the type requested here both to 

protect such management rights - including directing that transactions be conducted only within 

the ordinary course of business and precluding dissipation of assets - and grant access to books 

and records. See pp., 21-24, infra. 

The need for the requested relief is heightened by recent events concerning the 

Companies. In or about July 20!3, KLG was the victim of a large theft. Jewelry and other 

inventory on display in Cannes, France was stolen, resulting in a loss reported at approximately 

$70 million. Respondents have refused to keep Petitioner fully apprised of this theft or the 

resulting insurance claim(s) and police investigations. Despite repeated requests for information, 

Petitioner has been largely kept in the dark. It was only a few days ago that Respondents finally 

advised that they had not, as of yet, received any insurance proceeds. How the theft of such a 

material amount of inventory affects the business, its cash flow, and its obligations to third 

parties has not been revealed or discussed. Nor have Respondents advised what they will do 

with the proceeds or even the status of the claims themselves. Respondents have also failed to 
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advise who owns the goods that were stolen - whether Respondents or third parties - and, if 

jointly owned, in what percentages, as well as pertinent information concerning the value of the 

stolen goods, such as their cost. The requested injunction will, in part, prevent Respondents 

from obtaining such significant sums, and disposing of them without Petitioner's oversight and 

involvement. This is particularly appropriate given the limited information Petitioner has 

obtained to date concerning these goods. From this information, it appears that Respondents 

seek to recover from the insurers sums for certain stones significantly in excess of the value 

attributed to such stones in the businesses' inventory Petitioner was previously provided. This is 

most troubling, as Respondents used the lower inventory valuations in their efforts to purchase 

Petitioner's interest in the businesses. To be clear, Petitioner believes that the true value of the 

stones at issue is the value provided to the insurers and that Respondents devalued those same 

stones for the purpose of valuing Petitioner's interest in the Companies. For this reason alone, 

the insurance proceeds should not be disbursed without Petitioner's oversight. 

Similarly, Respondents have apparently transferred and/or sold interests in another of 

JKD LLC's assets - a jewelry website operated under the trademark "Ritani" valued at 

approximately $5 million- to third parties. This was done without Petitioner's knowledge or 

approval, which is required by the parties' agreements. In addition, Respondents have expended 

over $1 million in legal fees pursuing a lawsuit related to "Ritani," without Petitioner's approval. 

Respondents have also been having conversations with the businesses' banks, again 

without Petitioner's knowledge or approval, about Petitioner's pending withdrawal from the 

businesses. These conversations can jeopardize the businesses' credit lines and borrowing 

ability, especially given that Petitioner's principal has posted guaranties with respect thereto. 

As shown below, Petitioner has met the requirements for the issuance of injunctive relief. 
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STATEMENT OF FACTS 

Petitioner respectfully refers the Court to its Verified Petition ("Pet.") and the Hutcher 

Affidavit for a thorough recitation of the relevant facts in support of the within application. 

ARGUMENT 

A. Legal Standard For An Injunction In Aid Of Arbitration 

CPLR 7502(c) grants the Court the authority to issue a preliminary injunction where "the 

award to which the applicant may be entitled may be rendered ineffectual without such 

provisional relief." 

New York courts have split as to the showing the applicant for a preliminary injunction in 

aid of arbitration must meet to obtain such relief under CPLR 7502(c). A number of courts have 

held that, to be entitled to such relief, a movant need only show that an arbitral award in its favor 

may be rendered ineffectual if a preliminary injunction is not issued. See e.g. Suffolk Co. 

Patrolmen's Benevolent Ass'n v. County of Suffolk, 150 A.D.2d 361,361-62 (2d Dep't 1989) 

(granting preliminary injunction in aid of union arbitration under CPLR 7502(c) and holding 

standards governing issuance of general injunction under CPLR 6301 did not apply because 

preliminary injunction was sought solely until pending arbitration resolved). 

Other courts have held that, in addition to such a showing, the movant must also establish 

the equitable criteria traditionally required for the granting of a preliminary injunction (i.e. 

likelihood of success on the merits, irreparable harm and a balancing of the equities.). See e.g. 

Ottimo v. Weatherly Sec. Corp., 306 A.D.2d 287, 287 (2d Dep't 2003). Under either standard, 

Petitioner is entitled to the requested injunctive relief. 

B. Petitioner Satisfies The Traditional Requirements For Injunctive Relief 

The traditional requirements for injunctive relief are well known: (1) a likelihood of 
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success on the merits\ (2) irreparable injury absent granting of the preliminary injunction; and 

(3) a balancing of the equities in their favor. Doe v. Axelrod, 73 N.Y.2d 748, 750 (1988). 

A proper purpose of a preliminary injunction is to prevent the dissipation of property that 

could render a judgment ineffectual. Reichman, 88 A.D.3d at 681. 

Petitioner can readily satisfY these standards. 

1. Petitioner Can Readily Establish Likelihood Of Snccess On The Merits 

Petitioner is likely to succeed on the merits of its claims in the underlying arbitration 

because Petitioner: (1) has a clear right under the Rights Agreement to redemption of the Class 

A membership interest of JKD LLC; (2) is clearly entitled to full access to all of the books and 

records of the Companies pursuant to law and contract; (3) is entitled pursuant to the parties' 

agreements to an equal voice in the management of the Companies; (4) is entitled to dissolution 

ofKLG because Respondents' exclusion of Petitioner from KLG's management violates the 

parties' agreements, and thus makes it reasonably impracticable for KLG to continue to act in 

conformity with its operating agreement; (5) is entitled to damages as a result of Respondents' 

payment to themselves of distributions and other fees without making similar payments to 

Petitioner in violation of the parties' agreements; and ( 6) has demonstrated Respondents 

breached their fiduciary duties by allowing Raps and Tanne to continue operating the Companies 

despite clear knowledge of their improprieties and Petitioner's request for their removal. 

i. Specific Performance Of The Redemption Of 
The Class A Membership Interest Of JKD LLC 

Petitioner is likely to succeed on its claim to compel Respondents to specifically perform 

all of their duties and obligations under the Rights Agreement, as it pertains to the redemption of 

the Class A membership interest of JKD LLC. 

4 Although likelihood of success is required, the mere existence of an issue of fact will not itself be grounds for the 
denial of the motion. Reichman v. Reichman, 88 A.D.3d 680, 681 (2d Dep't 2011). 

10 



In order to state a valid claim for breach of contract, a plaintiff must allege the existence 

of a contract, plaintiffs performance under the contract, defendant's breach of that contract and 

resulting damages. JP Morgan Chase v. J.H Elec. ofN.Y., Inc., 69 A.D.3d 802 (2d Dep't 2010). 

The elements of a cause of action for specific performance of a contract are: (1) that the 

plaintiff has performed any of his or her obligations then due under the contract and is ready, 

willing and able to perform any remaining obligations that will become due; (2) that the 

defendant has the ability to perform its obligations under the contract; and (3) that the plaintiff 

does not have an adequate remedy at law. Fallati v. Mackey, 31 A.D.3d 879, 880 (3d Dep't 

2006); EMF General Contracting Corp. v. Bisbee, 6 A.D.3d 45, 51 (1st Dep't 2004). 

A party, such as Petitioner, may seek specific performance when attempting to redeem 

his interests in a close corporation pursuant to an agreement between the parties which provides 

for the redemption of such interests. Matter of Fontana D 'Oro Foods, Inc., 65 N.Y.2d 886, 887-

88 (1985) (requiring specific performance of shareholder to purchase shares of other shareholder 

pursuant to the parties' agreement); Cho v. 401-403 57th St. Realty Corp., 300 A.D.2d 174, 175 

(1st Dep't 2002). ("agreements to convey shares of stock in a close corporation may be enforced 

by specific performance); Trio Asbestos Removal Corp. v. Marinelli, 22 A.D.3d 746 (2d Dep't 

2005) (compelling shareholder to specifically perform obligation to sell shares to other 

shareholder pursuant to the parties' agreement). 

In determining whether monetary damages provide an adequate remedy for breach of 

contract, rendering specific performance unavailable, the trial court must consider, among other 

things, the plaintiffs ability to procure substitute performance. Sokoloffv. Harriman Estates 

Dev. Corp., 96 N.Y.2d 409, 415 (2001); Cho, 300 A.D.2d at 175. Where the subject matter of 

the particular contract is unique, such that money damages are hard to calculate and suitable 

substitutes are unobtainable or unreasonably difficult or inconvenient to procure, specific 
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performance is appropriate. Sokoloff, 96 N.Y.2d at 415; Cho, 300 A.D.2d at 175. 

Pursuant to these authorities, Petitioner will likely prevail on its claim to compel 

Respondents to specifically perform their agreement to redeem Petitioner's interest in JKD LLC. 

As explained in the Verified Petition (Pet. "i["i[67-82), pursuant to the Rights Agreement, 

Petitioner has the right to instruct the Klein Tenancy to exercise its redemption right in JKD LLC 

and to receive all of the consideration delivered to the Klein Tenancy in exchange therefor. The 

Klein Tenancy is granted these redemption rights in the JKD LLC Operating Agreement, under 

which the Klein Tenancy has the right to require JKD LLC to redeem the Klein Tenancy's Class 

A membership interest in exchange for 43.5% ofthe company's assets (and liabilities) as of the 

redemption notice date. These assets are to be paid in-kind at the closing of the redemption, 

which is to take place no longer than 120 days after the notice date. Petitioner so instructed the 

Klein Tenancy to exercise the redemption right back in October, 2012. Yet, to this date, JKD 

LLC and the Klein Tenancy have failed to transfer any of the company's assets to Petitioner 

while continuing to treat JKD LLC's cash, assets and inventory as their own. Indeed, 

Respondents have sold (and have kept the profits from sales of) diamonds that Petitioner should 

have received in-kind months ago. 

Petitioner has no ability to procure substitute performance of its redemption rights. It has 

no direct interest in JKD LLC it can sell. In addition, Petitioner, under the Rights Agreement, 

has the right to receive in-kind a substantial portion of JKD LLC's unique inventory of rough 

and polished diamonds. Without directing Respondents to specifically perform under the Rights 

Agreement, Petitioner has no adequate remedy at law. 

ii. Inspection Of The Books And Records Of JKD LLC and KLG 

Petitioner is likely to prevail on this claim as well. Section 5.3 of the JKD LLC 

Operating Agreement, entitled "Access to Information," states in relevant part: 
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Any Member (or authorized representative of any Member) may inspect and 
review any documents, books and records maintained by the Company, including 
any and all contracts, agreements or other arrangements to which the Company is 
a party and any correspondence relating thereto, and such documents, books and 
records relating to financial transactions undertaken by the Company and 
inventory administration and management, and may, at the Member's expense, 
have the Company make copies of any portion or all of such documents, books 
and records. 

Section 2. 7 of the Rights Agreement states: 

[Petitioner] may appoint up to two individuals as its designees (the "Designees") 
for purposes of access to the Company's [JKD LLC's] documents, books and 
records pursuant to this Section 2.7. Each of the Klein Tenants and JKD [LLC] 
shall cause the Company to allow the Designees to inspect and review any 
documents books and records maintained by the Company pursuant to Section 5.3 
of, and Section 5.1.3 of the Addendum to, the Operating Agreement as if 
[Petitioner] were a Member in the Company, including any and all contracts, 
agreements, or other arrangements to which the Company is a party and any 
correspondence relating thereto, and such documents, books and records relating 
to the financial position of the Company, financial transactions undertaken by the 
Company and inventory administration and management, and to allow the 
Designees to compile reports of any kind whatsoever for the benefit of 
[Petitioner]. 

Section 5.1.3 of the Addendum to the KLG Operating Agreement provides: 

After giving reasonable advance written notice to the Company stating under oath 
the purpose thereof, any Member may inspect and review the Company records 
for any proper purpose and may, at the Member's expense, have the Company 
make copies of any portion or all of the Company records. A proper purpose shall 
mean a purpose reasonably related to such person's interest as a Member. 

In addition to Petitioner's contractual right to inspect, examine and copy JKD LLC's and 

KLG's books and records, Petitioner is afforded the same right under the New York Limited 

Liability Company Law ("LLCL"): 

Any member may, subject to reasonable standards as may be set forth in, or 
pursuant to, the operating agreement, inspect and copy at his or her own 
expense, for any purpose reasonably related to the member's interest as a 
member, the records referred to in subdivision (a) of this section, any financial 
statements maintained by the limited liability company for the three most recent 
fiscal years and other information regarding the affairs of the limited liability 
company as is just and reasonable. 

(See LLCL § 1102(b)). See also Greenberg v. Falco Constr. Corp., 2010 WL 3781279 at *7 
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(Sup. Ct. Kings Co. Sept. 29, 201 0) (member ofLLC has the right to personally inspect the 

LLC' s books and records). 

Although Petitioner is entitled to an inspection of the books and records of JKD LLC and 

KLG, as set forth in the Verified Petition ('1['1[ 83-112), Respondents have failed to provide 

Petitioner with either copies of or access to the Companies' books and records in clear violation 

of both their rights under the parties' agreements and applicable statute. 

As such, since Petitioner is likely to succeed on the merits of its claims for an inspection 

of the books and records of the Companies, the Court should issue the injunctive relief Petitioner 

seeks here. See, e.g., Feinberg v. Silverberg, 2011 WL 3875571 (Sup. Ct. Nassau Co., Aug. 18, 

2011) (granted preliminary injunction enjoining "all defendants from interfering with plaintiffs 

access to [closely held corporation's) books and records, valuable papers, and other materials"); 

Gottlieb v. Greco, 2011 WL 36399430 (Sup. Ct. NY Co. 2011) (enjoining defendants from 

"denying plaintiff access to inspect and make copies of the books and records of the partnership, 

including, without limitation, any checkbooks, ledgers, and client files"); Linderman v. 

Pennsylvania Building Co., 289 A.D.2d 77, 78 (1st Dep't 2001) (preliminarily enjoining 

partnership from preventing plaintiffs' inspection and copying of the books and records). 

iii. Right To Manage KLG/JKD LLC 

As explained more fully in the Verified Petition, Petitioner has a right to manage both 

KLG and JKD LLC. KLG is a 43.5% member ofKLG, and is granted the right under its 

Operating Agreement to designate either two Managers with one vote each, or one Manager with 

two votes. Pet. '1['1[ 50-57; 136-38, fus. 7, 9. It exercised that right by appointment ofChagit 

Sofiev-Leviev as manager. In addition, the 2007 Agreement between Petitioner, KLG and JKD 

Group Holdings expressly provides that "with respect to any action proposed to be taken by the 

Company [KLG), the undersigned [JKD Group Holdings and KLG) agree to cause the Company 
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not to take such action, unless the prior approval or consent of LGC USA Holdings, Inc .... is 

obtained." Pet. fu. 9. The 2007 Agreement in addition grants Petitioner a 50% membership 

voting interest in KLG. Id. As such, not only does Petitioner have an equal vote on all matters 

to be voted upon by KLG, but any action involving the management and operations ofKLG 

requires the approval of Petitioner. 

The same is equally true of JK.D LLC. To protect Petitioner's interest in JK.D LLC, Klein 

Tenancy, JK.D Inc., Jangle, and Leviev entered into the 2004 Agreement, which recognized that 

"with respect to any action proposed to be taken by the Company [JK.D LLC], we [the Klein 

Tenancy and JK.D Inc.] agree to cause the Company not to take such action, unless your 

[Petitioner] prior approval or consent is obtained." Pet. fu. 7. Under this agreement, any action 

involving the management and operations of JK.D LLC requires the approval of Petitioner. 

As explained below, depriving a party of its management rights in a corporation -- as 

Respondents have done here-- constitutes irreparable injury which can be remedied by 

injunctive relief. See, pp., 21-24, infra. 

iv. Dissolution Of KLG 

Petitioner is also likely to prevail on its claim for dissolution ofKLG. 

Dissolution ofKLG is governed by Section 8.1 of its Operating Agreement. Pursuant to 

this section, "The Company shall dissolve and shall commence winding up and liquidating upon: 

... (ii) the entry of a decree of judicial dissolution under Section 702 of the [LLCL]." 

Under LLCL § 702, judicial dissolution of an LLC can be ordered "whenever it is not 

reasonably practicable to carry on the business in conformity with the [LLC's] articles of 

organization or operating agreement." 

As made clear by the plain language of the statute, where the members of an LLC cannot 

carry on the business of the company in accordance with the terms of their operating agreement, 
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the 'not reasonably practicable' standard has been met, and dissolution is warranted. 

This occurs when one 50% member assumes complete control of the LLC to the 

exclusion of the other 50% member, in contravention of the parties' operating agreement. The 

only New York case Petitioner has found that addresses such a situation- Shure v. S&S Eatery, 

35 Misc.3d 1218(A) (Sup. Ct. Nassau Co., Apr. 9, 2012)- ordered the LLC's dissolution as a 

consequence thereof. 

In Shure, Shure and Spota were each 50% members of an LLC which operated a 

restaurant. Shure sought dissolution, arguing that Spota had excluded her from management, and 

denied her full access to its books and records in contravention of their operating agreement. 

Spota countered by asserting that Shure had not devoted the agreed time and effort to the 

venture. The Court held that under Section 702, "the court must first examine the LLC's 

operating agreement to determine, in light of the circumstances presented, whether it is or is not 

reasonably practicable for the LLC to continue to carry on its business in conformity with the 

operating agreement." Finding that the LLC could not, the court ordered its dissolution, stating: 

The Court concludes that [Shure] has established her right to dissolution of the 
LLC in light of the terms of the Operating Agreement regarding the parties' 
obligation to contribute equally to the management ofthe LLC and their 
allegations that the other member has not fulfilled his/her obligations .... Under 
these circumstances, the court concludes it is not reasonably practicable to carry 
on the business in conformity with the Operating Agreement. !d. at *7. 

This situation has routinely been faced by the Delaware courts. Like NY LLCs, 

Delaware LLCs can be dissolved "whenever it is not reasonably practicable to carry on the 

business in conformity with a limited liability company agreement." 6 Del. C. § 18-802. Where, 

as here, the parties' operating agreement requires unanimity before the company can act, and 

such cannot be obtained either because of disagreements between members holding equal 

membership interests in the concern, or because one 50% member has assumed control of the 

entity to the exclusion of the other 50% member, Courts routinely order the entities' dissolution. 
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The applicable rule was succinctly stated by the Delaware Chancery Court in Vila v. 

BVWebTies, LLC, 2010 WL 3866098 at *1 (Del. Ch., Oct. 1, 2010) where the court stated: 

When two coequal owners and managers whose mutual agreement is required for 
any company action are deadlocked as to the future direction and management of 
the enterprise and the LLC agreement provides no mechanism by which to break 
the deadlock, it is not reasonably practicable for the LLC to operate consistently 
with its operating agreement, and a judicial dissolution will be ordered. Id. at * 1. 

In reaching this result, the court rejected the respondent's claims that dissolution was not 

warranted in light ofthe fact that he had been operating the parties' business profitably. 

Starkly framed, Hill contends that if one manager of an LLC required to be 
governed by the mutual agreement of all the managers is unilaterally directing the 
business and no disaster has occurred, the business is proceeding in accordance 
with the LLC agreement despite the fact that the manager has claimed for himself 
the authority that is required to be exercised jointly under the agreement. . . . . This 
case is one in which an LLC has two managers whose agreement is contractually 
required for Web Ties to move forward with a properly authorized strategy. 
Neither manager can act in isolation for WebTies without the assent of the other. 
This sort of deadlock has classically provided the basis for a dissolution in the 
corporate context when a joint venture with two coequal shareholders cased 
deadlock ... I d. at *6. 

Of like effect is the Delaware Chancery Court's decision in Haley v. Talcott, 864 A.2d 86 

(Del. Ch., 2004). There too, two 50% members of an LLC could not agree on the manner in 

which it was to be operated. As their unanimous agreement was required under their operating 

agreement for company actions, including changing the course of the company's business, they 

were left with the status quo, which favored one of the two parties. The court held that under 

such circumstances, dissolution was appropriate. See also Polak v. Kobayashi, 2008 WL 

4905519 at *9 (D. Del., Nov. 13, 2008) ("Similar to the parties in Haley, the parties in the case at 

bar each own a fifty percent interest in Pokobo, are deadlocked regarding its dissolution, and 

have not amicably communicated for several years. In addition, defendants .... unilateral 

management ofPokobo [has] destroyed plaintiffs trust in defendant as a joint manager of 

Pokobo. Without communication and trust, the parties cannot effectively manage Pokobo going 
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forward. Under these circumstances it is not reasonably practicable to continue the business in 

conformity with the Agreement ... [and] Po kobo should be dissolved."); Fisk Ventures LLC v. 

Segal, 2009 WL 73957 (Del. Ch., Jan. 13, 2009). 

These authorities mandate the dissolution ofKLG. Pursuant to KLG's Operating 

Agreement, as modified by the 2007 Agreement of the parties, Petitioner is to be treated as a 

50% member ofKLG, and "[w]ith respect to any action proposed to be taken by the Company, 

the Undersigned agree to cause the Company not to take any such action, unless the prior 

approval or consent ofLCG USA Holdings Inc ... is obtained." Pet.~~ 152-61. 

Respondents have clearly breached this agreement. Instead of operating KLG in 

accordance with the parties' operating agreement, they have, since in or about July 20125 

operated it as their own personal fiefdom, excluding Petitioner from management and all 

decisions pertaining to the operation of the company. In addition, Respondents have refused to 

remove Messrs. Raps and Tanne from the company's management, despite the serious 

misconduct and self-dealing in which they have engaged. They have also undertaken 

negotiations to sell the property on which KLG's London store is operated-- and release the 

same -- without Petitioner's input. They have also made distributions to themselves without 

Petitioner's consent and approval, while failing to make distributions to Petitioner. And they 

have completely excluded Petitioner from any role in the company's day-to-day activities, 

including sales of inventory and its acquisition. They have, in addition, denied Petitioner access 

to the company's books and records, in breach of§ 5.1.3 of the Addendum to the KLG Operating 

Agreement, by providing only limited information insufficient to ascertain the company's 

operations or business dealings. See pp., 12-14, supra. Indeed, most recently, Respondents have 

5 To the extent that Respondents might allege any ambiguity in the 2007 Agreement, their pre-July 2012 conduct, 
by which they included Petitioner in all management decisions, is the best evidence of the parties' intent. Federal 
Ins. Co. v. Americas Ins. Co., 258 A.D.2d 39, 44 (1st Dep't 1999) ("the parties' course of performance under the 
contract is considered to be the most persuasive evidence of the agreed intention of the parties"). 
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refused to provide information concerning a major event in the company's history, a recent theft 

of approximately $70 million of its goods and any insurance proceeds received therefrom. Calls 

for such information have gone unanswered, leading Petitioner to bar Respondents from taking 

any action with respect to such proceeds unless approved, and calling for a formal manager 

meeting to obtain pertinent information concerning the same. Pet. ~~ 110-12. Under these 

circumstances, it is not reasonably practicable to continue the business in conformity with its 

operating agreement, and it should be dissolved. 

v. Removal Of Raps And Tanne From The Companies 

"The case law makes clear that 'officers and directors of a corporation stand in a 

fiduciary relationship to the corporation and owe their undivided and unqualified loyalty to the 

corporation.' Hence, officers and directors are not permitted to profit personally at the expense 

of the corporation [, and] ... conduct that cripples or injures the corporation is impermissible. 

Similarly, 'an employee is prohibited from acting in any manner inconsistent with his or her 

employment and must exercise good faith and loyalty in performing his or her duties and may 

not use his or her principal's time, facilities or proprietary secrets to build a competing 

business."' Calabrese Bakeries, Inc. v. Rockland Bakery, Inc., 102 A.D.3d 1033, 1038 (3d Dep't 

2013) (citations omitted); 198-210 16th St. LLC v. M & Y Sixteen LLC, 39 Misc. 3d 1206(A) at 

*5 (Sup. Ct. Kings Co., Apr. 3, 2013) ("A limited liability company manager owes fiduciary 

duties to the company and, derivatively, to its members"). Based upon their breach of their 

fiduciary duties and acts of malfeasance against the company, it is entirely appropriate to have 

the officers and directors of a corporation removed from their positions. See Ginsberg v. Rudey, 

280 A.D.2d 267,267 (1st Dep't 2001) (court upheld shareholder derivative action to remove 

officer and director of corporation after misappropriating funds from the company). 

Furthermore, New York law is clear that a majority member of a limited liability 
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company owes fiduciary duties to the company and to the minority member, and that the 

minority member can bring a derivative and individual action against the majority member for 

breach of fiduciary duty. McGuire v. Huntress, 83 A.D.3d 1418, 1420 (4th Dep't 2011) 

("Huntress continued to owe fiduciary duties to the McGuire Children, as the minority member 

of the Government Property LLCs, until those LLCs were actually dissolved"); Stack v. 

Midwood Chayim Aruchim Dialysis Assocs., Inc., 54 A.D.3d 935, 936 (2d Dep't 2008) (minority 

members oflimited liability company could bring derivative action on LLC's behalf against the 

other members of the LLC for breach of fiduciary duty). 

As set forth in its Petition, Petitioner has enumerated at least thirteen separate acts of 

misconduct against both Raps and Tanne while acting as the managers and officers of the 

Companies, as well as in the course of their employment for both Petitioner and Respondents, 

not the least of which is the creation and operation of a secret competing venture while still 

employed by Petitioner. They have, in addition, taken numerous unauthorized payments out of 

these and other ventures in which Petitioner has interests without Petitioner's knowledge, while 

demanding still other payments with representations that such were authorized by Petitioner and 

Leviev when they were not. Simply put, Raps and Tanne have repeatedly and continuously 

breached the fiduciary duties they owe to the Companies and to Petitioner. Respondents in 

breach of their fiduciary duties, continue to allow Raps and Tanne to operate the Companies, 

despite clear knowledge of the misconduct and in spite of Petitioner's continuous pleas to 

remove these individuals from their involvement with the Companies. Pet.~~ 124-51. 

In connection with many of these defalcations, Petitioner's counsel interviewed a 

witness, Mr. Marvin Elefant, who upon personal knowledge, confirmed the nefarious dealings of 

Messrs. Raps and Tanne in his communications with Petitioner's counsel. After this interview, 

Petitioner's counsel prepared an affidavit for Mr. Elefant's signature which would have provided 
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the evidentiary support for the defalcations of Messrs. Raps and Tanne that are the subject of Mr. 

Elefant's personal knowledge. However, Mr. Elefant has declined to execute this affidavit, 

stating in pertinent part that he is scared to execute an affidavit but will testifY truthfully in court 

if compelled to appear. As a result, for the purposes of the requested temporary restraining 

order, Petitioner respectfully requests that the Court grant relief based upon the allegations set 

forth herein. If the Court is unwilling to do so, Petitioner respectfully requests an immediate 

hearing on the preliminary injunction so that Mr. Elefant may be compelled to testifY truthfully 

in support of the allegations levied herein against Messrs. Raps and Tanne. Pet. mf 129-31. 

vi. Issuance Of Improper Salaries and Distributions 

Furthermore, the terms of the Salary Agreement, the JKD LLC Operating Agreement and 

the Rights Agreement could not be more clear. Pursuant to the JKD LLC Operating Agreement 

and the Rights Agreement, Petitioner has a right to receive a portion of the distributions paid by 

JKD LLC. Pursuant to the Salary Agreement, Petitioner has a right to receive management fees 

from the Companies. Yet, upon information and belief, while Respondents have been 

improperly causing the Companies to provide salary and distributions to Respondents, Petitioner 

has not been receiving the management fees and distributions it is entitled to. Pet. ~~ 113-23. 

Here, there are valid contracts between the parties governing the issuance of distributions 

and management fees. Thus, the terms of the Salary Agreement, the JKD LLC Operating 

Agreement and the Rights Agreement control, and Respondents have breached these agreements 

by, upon information and belief, improperly causing the Companies to issue distributions and 

salary to it, and not Petitioner. See JP Morgan Chase, 69 A.D.3d at 802. 

2. Without The Requested TRO And Preliminary 
Injunction, Petitioner Will Suffer Irreparable Harm 

Without the requested injunctive relief, Petitioner will suffer irreparable harm from 

Respondents' interference with Petitioner's right to manage the Companies. See e.g. Feinberg, 
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2011 WL 3875571 ("[g]enerally the courts of this state have recognized that when the control 

and management of a close corporation is at stake, money damages for violations of a 

shareholders' agreement or corporate by-laws are insufficient and the element of irreparable 

injury is established ... Indeed where such rights were bargained for and central to preserving the 

balance of power between the shareholders in a close corporation, enforcement is necessary and 

a preliminary injunction will be granted to restore the balance of power as it existed prior to the 

breach"); Wisdom Import Sales Co. v. Labatt Brewing Co., 339 F.3d 101, 114 (2d Cir. 

2003) ("Conduct that unnecessarily frustrates efforts to obtain or preserve the right to participate 

in the management of a company may also constitute irreparable harm ... right to participate in 

corporate management has value in and of itself and a denial of that right, without more, can give 

rise to irreparable harm); Davis v. Rondina, 741 F. Supp. 1115, 1124-25 (S.D.N.Y 1990) 

(irreparable harm found where minority member was cut out "of the management of the 

company entirely, thereby breaching the shareholders agreement which was designed to protect 

her voice in management"); Street v. Vitti, 685 F. Supp. 379, 384 (S.D.N.Y. 1988) (infringement 

of minority shareholder's "voice in management" by majority shareholder constituted irreparable 

injury); Brenner v. Hart Sys., Inc., 114 A.D.2d 363, 366 (2d Dep't 1985) (irreparable injury 

found where majority shareholders infringed upon minority member's "absolute right to inspect 

the corporate books"); Vanderminden v. Vanderminden, 226 A.D.2d 1037 (3d Dep't 1996). 

Furthermore, Petitioner can demonstrate irreparable harm based on the threat, consistent 

with Respondents' past misconduct, that they will dissipate the assets of the Companies. New 

York courts have regularly found irreparable harm and granted injunctive relief to prevent 

defendants from dissipating assets for the purpose of rendering ineffectual any judgment which 

the plaintiff might obtain. See e.g., Winchester Global Trust Co. v. Donovan, 58 A.D.3d 833, 

833 (2d Dep't 2009) (upholding injunctive relief because the "uncontrolled sale and disposition 
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by the appellants of their assets would threaten to render ineffectual any judgment which the 

plaintiff might obtain herein") Moy v. Umeki, 10 A.D.3d 604, 604 (2d Dep't 2004) ("the purpose 

of a preliminary injunction is to maintain the status quo and prevent the dissipation of property 

that could render a judgment ineffectual"); Ma v. Lien, 198 A.D.2d 186, 186 (1st Dep't 1993) 

("if the requested [injunctive) relief is not granted, a substantial amount of money may be 

dissipated or otherwise unavailable for recovery"). 

Courts have also found irreparable harm in the absence of a threat or an actual showing of 

a dissipation of assets, when an individual or entity has complete control over a company and 

possesses the power to dispose of the assets. See e.g. Rolnick v. Rolnick, 35 Misc.2d 456, 457 

(Sup. Ct. Queens Co. 1962) ("The individual defendant is presently exercising complete control 

over the defendant corporations and their assets. He therefore has the power to dispose of the 

assets and the stock of these corporations. Any such disposition would render any judgment the 

plaintiff might receive at least partly ineffectual"); Shorell Labs., Inc., v. HAllen Lightman, Inc., 

24 A.D.2d 856, 856-57 (1st Dep't 1965) ("Defendant maintains it does not intend to transfer or 

dispose of the trademark. On the other hand, a denial of the temporary injunction would expose 

plaintiff to irreparable injury should defendant dispose of same"); Quantum Corporate Funding, 

LTD. v. Assist You Home Health Care Servs. of Virginia, LLC, 144 F. Supp.2d 241 (S.D.N.Y. 

2001) (finding irreparable harm based on the imminent threat that defendant, who had a history 

of avoiding creditors, would divert corporate assets to make the company judgment-proof). 

Petitioner can readily demonstrate irreparable harm because depriving a party of its 

management rights constitutes irreparable injury. Moreover, because Petitioner has been denied 

access to the Companies' books and records, Petitioner cannot ascertain the full extent of the 

misconduct of Respondents, or take appropriate actions to prevent the same. This is especially 

true in light of the fact that these businesses carry a large inventory of diamonds at any given 
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time that are highly mobile and not easily traceable. This concern applies equally to the cash 

insurance proceeds which will constitute a significant portion of the Companies' value. 

Additionally, Petitioner can be irreparably harmed if Respondents increase the Companies' debt 

because of Petitioner's guaranties of the Companies' bank lines. Finally, irreparable harm is also 

evident from the fact that Petitioner triggered redemption rights by which Petitioner was to 

receive in-kind a substantial portion of the diamonds in JKD LLC's inventory. Respondents, in 

breach of the Rights Agreement, are continuing to dispose of that inventory instead of turning it 

over to Petitioner. Given the need to rely on records Respondents maintain in order to ascertain 

precisely what was due and/or sold, the threat ofharm to Petitioner is obvious. 

3. To Prevent Irreparable Injury In Disputes Such As That At Bar 
Courts Will Issue The Injunctive Relief Requested Here 

In disputes concerning ownership and/or management of closely held corporations, 

courts, to protect the rights of the petitioner, will issue injunctive relief: (a) mandating that 

company transactions be conducted only in the ordinary course of business (see Reichman, 88 

A.D.3d at 681); (b) prohibiting dissipation of the company's assets (see id.; Ma v. Hu, 2009 WL 

803450 (Sup. Ct. Queens Co. 2009)); (c) directing access to the company's books and records 

(see Feinberg, 2011 WL 3875571); and (d) prohibiting the transfer of money or assets from the 

company to the defendant (Richardson v. Gray, 1997 WL 34854008 (Sup. Ct. NY Co. 1997)). 

4. The Balance Of The Equities Favors Petitioner 

A balancing of the equities clearly weighs in Petitioner's favor. If injunctive relief is not 

granted, Respondents can dispose of the Companies' assets, inventory, and anticipated insurance 

proceeds and substantially increase its debt, to Petitioner's detriment. Conversely, Respondents 

will not suffer any harm if the injunctive relief sought by Petitioner is granted because 

Respondents would largely retain the ability to continue to engage in ordinary course of business 

transactions, subject to oversight by Petitioner on transactions in excess of $500,000, and 

24 



restrictions on inter-company transactions, or distributions to themselves. The mischief that can 

be caused by such inter-company transactions -particularly if Petitioner only exits JKD LLC -

cannot be underestimated. JKD LLC supplies significant inventory to KLG, which operates 

retail stores. If these entities are not owned by the same parties, Respondents could arbitrarily 

raise the price of these goods for their own benefit, absent Petitioner's oversight. 

Courts have held that enjoining the distribution of assets creates "no great hardship" for 

the defendant and the equities thus balance in favor of the plaintiff seeking the preliminary 

injunction. Burmax Co. v. B&S Indus., Inc., 135 A.D.2d 599, 600-01 (2d Dep't 1987). 

C. Absent Injunctive Relief, Any Arbitral Award May Also Be Rendered Ineffectual 

Plainly, absent issuance of the requested injunctive relief, any award ultimately 

issued by the Arbitrators may be rendered ineffectual. Respondents have repeatedly ignored 

Petitioner's rights under the parties' agreements, including Petitioner's right to exit the business 

of JKD LLC, to participate in management, to receive distributions and management fees and to 

inspect the books and records of the Companies. Pet. '1f'1f 67-123. Respondents have also 

demonstrated an utter disregard for their fiduciary duties to the Companies and to Petitioner by 

leaving Raps and Tanne in their positions with the Companies. Pet. '1f'1f 124-51. 

Moreover, these businesses carry a large inventory of diamonds worth tens of millions of 

dollars at any given time. By their very nature, these diamonds are highly mobile and not easily 

traceable. Furthermore, because of the uniqueness of the diamond industry, it is often very 

difficult to track the Companies' inventory since the Companies' diamonds are not only located 

throughout the world, but often times, a diamond has multiple owners or has been placed on 

consignment and is not in the possession of the Companies. A disposition by Respondents of 

any significant portion of the inventory outside of the ordinary course of business would 

certainly render any award ultimately rendered by the Arbitrators ineffectual. 
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CONCLUSION 

For all the foregoing reasons, Petitioner LGC USA Holdings, Inc. requests that the Court 

grant its motion in its entirety. 

Dated: New York, New York 
September 17, 2013 

605 Third Avenue 
New York, New York 10158 
Telephone: (212) 557-7200 

Attorneys for Petitioner 
LGC USA Holdings, Inc. 
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